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eligibles will be considered together re-
gardless of the type of preference, fol-
lowed by all other priority reemploy-
ment candidates.

(ii) Applicants on the agency’s regular
employment list. If numerical scores
have been assigned, the applicants will
be considered in the order of their aug-
mented scores. If numerical scores
have not been assigned, all preference
eligibles will be considered together re-
gardless of the type of preference, fol-
lowed by all other candidates.

(5) Unranked order. When numerical
scores are not assigned, the agency
may consider applicants who have re-
ceived eligible ratings for positions not
covered by paragraph (b)(4) of this sec-
tion in either of the following orders:

(i) By preference status. Under this
method, preference eligibles having a
compensable service-connected dis-
ability of 10 percent or more are con-
sidered first, followed, second, by other
10-point preference eligibles, third, by
5-point preference eligibles, and, last,
by nonpreference eligibles. Within each
category, applicants from the reem-
ployment list will be placed ahead of
applicants from the regular employ-
ment list.

(ii) By reemployment/regular list status.
Under this method, all applicants on
the reemployment list are considered
before applicants on the regular em-
ployment list. On each list, preference
eligibles having a compensable service-
connected disability of 10 percent or
more are considered first, followed,
second, by other 10-point preference
eligibles, third, by 5-point preference
eligibles, and, last, by nonpreference
eligibles.

Subpart D—Selection and Ap-
pointment; Reappointment;
and Quadlifications for Pro-
motion

§302.401 Selection and appointment.

(a) Selection. When making an ap-
pointment from a priority reemploy-
ment, reemployment, or regular list on
which candidates have not received nu-
merical scores, an agency must make
its selection from the highest available
preference category, as long as at least
three candidates remain in that group.
When fewer than three candidates re-
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main in the highest category, consider-
ation may be expanded to include the
next category. When making an ap-
pointment from a list on which can-
didates have received numerical scores,
the agency must make its selection for
each vacancy from not more than the
highest three names available for ap-
pointment in the order provided in
§302.304. Under either method, an agen-
cy is not required to—

(1) Accord an applicant on its pri-
ority reemployment or reemployment
list the preference consideration re-
quired by §302.304 if the list on which
the applicant’s name appears does not
contain the names of at least three
preference eligibles; or

(2) Consider an applicant who has
previously been considered three times
or a preference eligible if consideration
of his/her name has been discontinued
for the position as provided in para-
graph (b) of this section.

(b) Passing over a preference applicant.
When an agency, in making an appoint-
ment as provided in paragraph (a) of
this section, passes over the name of a
preference eligible who is entitled to
priority consideration under §302.304
and selects a nonpreference eligible, it
shall record its reasons for so doing,
and shall furnish a copy of those rea-
sons to the preference eligible or his/
her representative on request. An agen-
cy may discontinue consideration of
the name of a preference eligible for a
position if on three occasions the agen-
cy has considered him/her for the posi-
tion and has passed over his/her name
and recorded its reasons for so doing.

§302.402 Reappointment.

An agency may reappoint a current
or former nontemporary employee of
the executive branch of the Federal
Government who is a preference eligi-
ble to a position covered by this part
without regard to the names of quali-
fied applicants on the agency’s priority
reemployment, reemployment, or reg-
ular employment list.

§302.403 Qualifications for promotion.

In determining qualifications for pro-
motion with respect to an employee
who is a preference eligible, an agency
shall waive:
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(a) Requirements as to age, height,
and weight unless the requirement is
essential to the performance of the du-
ties of the position; and

(b) Physical requirements if, in the
opinion of the agency, after consid-
ering the recommendation of an ac-
credited physician, the preference eli-
gible is physically able to perform effi-
ciently the duties of the position for
which the promotion is proposed.

Subpart E—Appeals

§302.501 Entitlement.

An individual who is covered by 5
U.S.C. 8101(1) and is entitled to priority
consideration under this part (see
§302.103) may appeal a violation of his/
her restoration rights to the Merit Sys-
tems Protection Board under the provi-
sions of the Board’s regulations by pre-
senting factual information that he or
she was denied restoration rights be-
cause of the employment of another
person.

PART 304—EXPERT AND
CONSULTANT APPOINTMENTS
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§304.101 Coverage.

These regulations apply to the ap-
pointment of experts and consultants
as Federal employees under 5 U.S.C.
3109. They do not apply to the appoint-
ments of experts and consultants under
other employment authorities or to the
procurement of services by contracts
under the procurement laws.

§304.102 Definitions.

For purposes of this part:

(a) An agency is an executive depart-
ment, a military department, or an
independent agency.

§304.102

(b) A consultant is a person who can
provide valuable and pertinent advice
generally drawn from a high degree of
broad administrative, professional, or
technical knowledge or experience.
When an agency requires public advi-
sory participation, a consultant also
may be a person who is affected by a
particular program and can provide
useful views from personal experience.

(c) A consultant position is one that
requires providing advice, views, opin-
ions, alternatives, or recommendations
on a temporary and/or intermittent
basis on issues, problems, or questions
presented by a Federal official.

(d) An expert is a person who is spe-
cially qualified by education and expe-
rience to perform difficult and chal-
lenging tasks in a particular field be-
yond the usual range of achievement of
competent persons in that field. An ex-
pert is regarded by other persons in the
field as an authority or practitioner of
unusual competence and skill in a pro-
fessional, scientific, technical or other
activity.

(e) An expert position is one that re-
quires the services of a specialist with
skills superior to those of others in the
same profession, occupation, or activ-
ity to perform work on a temporary
and/or intermittent basis assigned by a
Federal official. For example, a micro-
bial contamination specialist may
apply new test methods to identify bac-
teria on products, a computer scientist
may adapt advanced methods to de-
velop a complex software system, or a
plate maker may engrave a novel de-
sign.

() Intemittent employment, as defined
in part 340, subpart D, of this chapter,
means employment without a regularly
scheduled tour of duty.

(g) Temporary employment means em-
ployment not to exceed 1 year. An ex-
pert or consultant serving under a tem-
porary appointment may have a full-
time, part-time, seasonal, or intermit-
tent work schedule.

(h) Employment without compensation
means unpaid service that is provided
at the agency’s request and is to per-
form duties that are unclassified. It is
not volunteer service.
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